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ideology, Illusion and the Global Copyright Regime

Cotin Darch’

Intreduction

The US Chamber of Commerce takes intellectual property (1P) seriously. It believes that copyright,
' patents and trademarks underpin ‘economic prosperity and human progress’ (Global Intellectual
Property Center 2008, 1). It has set up the Global Intellectual Property Center (GIPC) to champion
intellectual property rights (IPRs) because they are ‘vital to creating jobs, saving lives, advancing
global economic growth, and generating breakthrough solutions to global challenges’ (Global
Intellectual Property Center 2008, 1). These are strong words and large claims about desirable
objectives — who could possibly be opposed to saving lives or solving global challenges?

As it turns out, there are people who don’t care much for IP. The GIPC says there are two
‘serious threats’ to the current IP regime in the world — and hence, presumably, to prosperity,
progress and ‘breakthrough solutions’. The first comes from organised crime and terrorist groups,
‘criminals who have built a $600 billion global criminal enterprise of counterfeiting and piracy
that destroys jobs, undermines innovation, and endangers consumers’ (Global Intellectual Property
Center 2008, 1). The second comes from a group of people driven by ‘ideology’. These are the
critics of the copyright and [P system, and they constitute:

a growing movement of anti-IP activists drawn from universities, foundations, non-governmental
organizations (NGOs), ideologically driven interest groups, and even governments. These activists
promote the idea that IP rights should not be recognized and that the protection of [P impedes
progress and hurts the poor. They are spending tens of millions of dollars annually to transform this
ideology into governmental and multinational policy. (Global Intellectual Property Center 2008, 1)

Authors of critical texts on the copyright system may find it chilling to be identified as a serious
threat — and by the largest lobbying organisation in Washington, no less — alongside the owners
of a “‘$600 billion global criminal enterprise’. It would be uncharitable, nevertheless, to suppose
that any such effect was intended, and it is encouraging to know that the world’s biggest business
federation keeps up with the academic literature, even if, on the basis of the summary quoted, it has
not grasped all the nuances of the debate.?

By contrast, if the global scale of routine copying and downloading is anything to go by, ordinary
people do not share the Chamber of Commerce’s concerns. They treat IPRs with scant respect.
They ignore the law whenever they want to make a photocopy of a text, or to download a popular

| This chapter extends arguments about the political economy of [P first put forward in Darch 2004,
488-501. An earlier version was presented to the 1II CopySouth Workshop in Brazil in June 2010.

2 At the risk of stating the obvious, few critics would seriously argue in such crude terms that ‘IP rights
should not be recognized” or that ‘the protection of IP impedes progress’. The critique is rather that there are
too many protections and they last too long, that the main beneficiaries are corporations rather than creators,
and that developed countries derive significant advantage at the expense of poor countries.
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song or movie, not caring whether such behaviours are legal or illegal. The boundary between
original, copy and counterfeit is blurred. People buy cheap ‘pirate’ CDs and DVDs, football shirts
and sports shoes, and even — recklessly — medicines from street vendors and discount stores. In this
environment, IPKs become “as flecting as the scent of jasniine’:

BEHUING ~ Settling not on the industrious sons of China, nor on their ware-covered blankets,
ownership rights of intellectual property fluttered silentiy by, unseen, on Monday, as does the
gentle mayfly on a warm harvest-time breeze. “Is this a pirated DVD of Transformers 2 dreaming
itis an original? Or is it an original Transtormers 2 dreaming of an adventurous life as a pirate?’
a sidewalk merchant in Tiananmen Square whispered to a moment already gone, as his hands
clutched some worldly illusion of the Michael Bay film. *Eight dollars. Plays anywhere in the
world”. In their great wisdom, the merchants also carried forth the ancient teachings of Zhuangzi —
who spoke of how time is a riddle answered by ctemnity — to the equally fleeting earthly conceits of
trademarked wristwatches, electronics, clothing items, Starbucks. and automobiles. (‘[ntellectual
property rights’ 2009)

We can guess from the references to Zhuangzi and the butterfly’s dream that The Onion is onto
something serious here.> When digital objects — films, recorded music, software programs and
written texts ~ can be reproduced at negligible cost, ‘authentic’ and ‘inauthentic’ copies may
be indistinguishable, and IPRs can indeed become as fragile and fleeting as a ‘mayfly’s wing in
autumn”.*

These then are two contrasting views of the socio-economic importance of the copyright
and [P system. One sees the system as beneficial in terms of wealth creation and innovation. If
some IP protection is a good thing, more IP protection is even better. The other sees copyright
as an irrelevant legal technicality that is largely unenforceable. It can be made fun of. The
point that both sides agree on is that breaking the rules has never been easier. How can these
contradictory viewpoints be reconciled and explained?

This chapter first presents an examination of the matrix of discourses that characterise the
literature on copyright and IP, showing the role played by ideology, illusion and deceit. Second,
starting from the premise that the modern, generalised expansion of protection (propertisation) is a
system failure, the text argues that the change from metaphorical to literal in reading the expression
‘intellectual property’ is both cause and effect of the shift towards privatising knowledge.
Third. appropriating aspects of Lowi’s ‘abdication theory’ to describe how copyright policy is
made and diffused, evidence is presented to show how industry bodies such as the Recording
Industry Association of America (RIAA) or the Motion Picture Association of America (MPAA)
help constitute a form of sub-government or ‘iron triangle’ (McCubbins 1999, 32). Bureaucrats,
politicians and the self-selected members of industrial interest groups collude to make policy, pass
legislation and protect big capital from risk ~ especially in the entertainment industries — at public
expense. This is an unacknowledged core function of IP in the age of the knowledge economy. The
conclusion to the chapter turns to the claim that piracy and counterfeiting are sources of funding
for terrorist groups and organised crime, citing research that argues for a less alarmist and more
nuanced assessment of this ‘fear and threat leavened topic’ (van Duyne and Vander Beken 2009,
262).

5

3 Inan extensive literature, see especially Chong 2006, 370-91.

4 The counterfeiting of tangible goods such as medicines constitutes a distinct category of offence
against [P protection mainly because in the absence of quality control the consumer is exposed to risk. But
this is an argument for regulation rather than patent protection, since generics are safe.
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IP and Competing Discourses

The first resporse to the problem’ of reconciling the “assertion. that vigorous IP protection is
fundamental to human well-being with an alimost universal lack of respect for copyright law, is
to poini to a disjunciure in the discourses around the issue. The system is seen by many to be
‘broken’, and the meaas of ignoring the law — photocopiers, video machines, computers — are
readily available to almost everybody in the global north and to many in the global south, with
little risk of consequerces. As a result, copyright and [P are the subjects of parallel and sometimes
competing discourses. Tnere are legal, political, economic and information-science analyses that
are frequently compartmentaiised frem each other. There are multiple debates and propaganda
wars. There are technical apologetics and political critiques. Within this cross-disciplinary and
methodological matrix it is possible to discern four broad categories of intervention, characterised
below as ‘conventionalist’, ‘deconstructionist’, the ‘champions’ and the ‘conjurers’.

This situation derives from technological developments that gathered momentum in the 1970s,
and destroyed the implicit social contract at the heart of [P. Before this, copyright violations were
typically committed only in the sphere of commercial competition; subsequently, consumers
themselves became the main offenders, and in vast numbers. The first change came in the area of
photocopying. In the mid-1970s, the Xerox Corporation, which had enjoyed a near monopoly in
dry photocopying from the 1950s, became involved in a series of anti-trust lawsuits that led to the
freeing of its patents and its abandonment of the small-copier end of its market (Owen 2004, 279,
Jacobson and Hillkirk 1986, 70-75; Kearns and Nadler 1993, 62-8). Cheap, adaptable machines
from Japanese manufacturers made it possible for individual consumers to accumulate personal
libraries of journal articles and chapters from books at a lower cost than buying the original works.
Soon afterwards, in the 1980s, improvements in the quality of audio cassettes allowed listeners
to put together their own extensive recorded music collections. more flexibly and cheaply than
by buying vinyl records. The introduction of the video cassette created a similar environment for
recording television programmes and broadcast films. The last step was to move from analogue
appliances to digital devices. The distinction between text, music, video and image disappeared.
All became digital objects, and ‘entertainment devices [... became] copying machines with easy
distributive capacity’ linked globally by the Internet and the World Wide Web (van Duyne and
Vander Beken 2009, 262).

This process in several previously distinct fields — printed text, recorded music, film — created
a new popular perception about legitimate practice with regard to protected material. Behaviour
changed significantly. For the first time, instead of reading a scholarly article in the library while
making notes, students could take a photocopy home at negligible financial cost. Music fans could
make cassette anthologies of their favourite pieces, organised in any way they pleased.’ The battles
that have raged in recent years over the protection of ‘content’ from this kind of consumer freedom
—and the threat to the profits of the international entertainment industry — have been fought with a
sharp awareness of the fragility of IP in public consciousness.

One outcome has been a panicky tendency on the part of the big entertainment conglomerates
to go after their own customers, with mixed results. In a report published in late 2007, for example,
the Washington Post wrote that ‘despite more than 20,000 lawsuits filed against music fans ... the
recording industry has utterly failed to halt the decline of the record album or the rise of digital

5 [Ironically, the Hollywood film High Fidelity, starting John Cusack (2000, dir. Stephen Frears)
includes scenes in which the main protagonist ruminates on the aesthetic principles of making such tapes for
his girlfriends.
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music sharing’ (Fisher 2007). A year later, in 2008, the industry federation. the RIAA, switched
tactics and decided to start suing [nternet service providers instead (Albenesius 2008). Consumers,
distributors and analysts seemed as far apart as ever, talking diiferent languages and deploying
different discourses.®

Conventionalists oi- Conceptual Technicians

In terms of legal philosophy, ‘conventionalists’ — often academics — operate within a framework
of legal formalism. This position treats law as a selt-contained and coherent thought system that
need take little account of social reality. Thus the faimess. effectiveness and character of the
1P system are taken for granted; the questions asked are about its administration. Surprisingly,
perhaps, there is even a body of literature in this category produced by African scholars (see, for
example, Uvieghara 1992; Mazonde and Thomas 2007; Seuna 2008), uncritical apologists of the
copyright regime as a regime, concerned primarily to explain its workings in their own national
circumstances and to implement it locally as fully as possible, starting from the assumption that:

the developing world lags behind in taking advantage of the move towards the commercialising
[of] intellectual property. (Mazonde and Thomas 2007, 1)

[P is assumed to play a developmental role, and to function in the same way in both industrialised
and pre-industrial economies.

Deconstructionists or Critics of the System

Unlike conventionalists, the deconstructionists are philosophically more inclined to legal realism.
They are interested in how concrete knowledge of local social conditions might lead to better I[P
policies. They share the belief that the system is ‘broken’ and needs to be either fixed or abandoned.
They dispute whether [P still serves the purpose ot encouraging creativity; whether it has ever served
such a purpose, or was always a mechanism to restrain trade and benefit particular entrepreneurs;
whether it now acts internationally, by design or accident, to keep control of knowledge production
in the global north.

The argument about original purpose takes the title of the Statute of Anne and the wording of
the copyright clause in the US Constitution at face value. These expressions of an Enlightenment
sensibility identify the primary beneficiaries of protection as authors and creators. Unfortunately,
the idea that this group benefits significantly:

is no longer true ... Proposals ... to extend the term of copyright ... present us with a striking
snapshot of how far adrift current copyright thinking is ... Instead of protecting authors, these
proposals are heavily weighted in favor of distributors such as publishers ... term extensions are
being pushed by the estates of long deceased authors. (Patry 1997, 908)

6 For a detailed analysis of this particular tactic, pursued mainly by the RIAA and MPAA federations
rather than the companies themselves, see Hughes 2005, 725-66. Hughes criticises the quality of statistical
data on downloading, and describes the argument that ‘every music download corresponds to a lost sale” as
obviously wrong’ (Hughes 2005, 736).
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But another view of the copyright system says it was designed from the beginning to benefit
disiribiztors (printers, booksellers and publishers). The rest is mereiy smoke and mirrors: :

ihe publishers ... created this right for themselves as a necessary protection for their business .
the interest protected was still essentially, in its practical effect, the pub isher’s exclusive rwht to
con. (Phillips et al. 1997, 12)7

Either way, contemporary copyright is far from being ‘a vehicle for the promotioh of learning’ and
has become rather a “form ot business protectionism divorced from the creation of new works ...
little niore than a set of industry-drafted technical requirements prohibiting all access except as
approved by the corporate rights holder” (Patry 1997, 909-10).

The third argument takes this insight a step further. Copyright has a negative effect on
information flows between industrialised or developed countries and the global south. This
issue has only recently begun to attract widespread analytical attention, mainly by scholars
from Asia, the Americas and Africa (see, for example, Navarrete 2006). The argument rests on
a particular approach to the political economy of the information society (Story et al. 2006).
Indeed, by following ‘the usually reliable idea that one looks for the largest source of revenue
to discern motive’ it is easy to see that the international IP regime may well not be entirely
‘consistent with the public interest’, at least in poor countries (Patry 1997, 925, fn. 82 contd).
A key moment in the development of the southern critique of 1P occurred in the mid-1990s,
when international trade rules were redefined during the demise of the GATT system. The new
regulations imposed:

a definition of intellectual property rights directly disadvantageous to Third World countries which
[... had] been brought within the scope of a regime where they will be held strictly accountable for
their state of exponentially increasing indebtedness. (Frow 1996, 89)

Deconstructionists may be academics but can also be artists, writers and activists. Although they
are critical of the way in which the [P regime works, they do not necessarily agree on the remedy:
some want to abolish or abandon protection altogether, in favour of other ways of rewarding
creators, while others believe that the system can be reformed. The group includes such figures as
John Perry Barlow, Lawrence Lessig, Jessica Litman, Siva Vaidhyanathan, Peter Drahos, James
Boyle and others. Their critique of copyright derives mainly from a northern perspective — in other
words, they have no special interest in the impact that [PRs have in the global south in terms of
culture, language or access to education.

The Champions or Organisational Defenders

The institutional weight of government agencies and international organisations such as WIPO,
Unesco and others, is usually placed behind the rapidly expanding global regime of IP protection.
Thus the World Trade Organization (WTO) pushes for TRIPS agreements, while the Office of
the US Trade Representative (USTR) has a special section (the Office of Intellectual Property
and Innovation) which ‘uses a wide range of bilateral and multilateral trade tools to promote
strong intellectual property laws and effective enforcement worldwide’ (Otfice of the US Trade

7 For a more detailed account of this argument, see Darch 2004, 493-5.
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